
No. 3360

V
United g>tat^B

Oltrrmt (Hanvt af App^ala

Jffor tljF Nintli (Eirrwtt

APPELLES' BRIEF

CHUISTIAN TJOSEVIG, ELI TJOSEVIG, ANDREW HAL-
VORSEN, GEORGE P. ROWE, TJOSEVIG-KENNECOTT
COPPER COMPANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE SCANDINA-
VIAN-AMERICAN BANK, a Corporation,

Apellants,

vs.

T. J. DONOHOE and EDMUND SMITH,
Appellees.

Upon Appeal from the United States District Court for the

District of Alaska, Division No. 1.

IlO^V • X\.L> . - U-^ X ' • 0.0.. '" ^'

J uTji^ ] ,

HELLENTHAL & HELLENTHAL,
Juneau, Alaska;

LYONS & ORTON,
920 Alaska Building,

DONOHOE & DIMOND,
Valdez, Alaska;

SMITH, CHESTER & BROWN,
1212 American Bank Building,

Seattle, Washington,

Attorneys for Respondents.





No. 3360

Oltrrmt Olourt of Appeals

Jor tl|? Nrntl) Oltrrmt

APPELLES' BRIEF

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, ANDREW HAL-
VORSEN, GEORGE F. ROWE, TJOSEVIG-KENNECOTT
COPPER COMPANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE SCANDINA-
VIAN-AMERICAN BANK, a Corporation,

Apellants,

vs.

T. J. DONOHOE and EDMUND SMITH,
Appellees.

Upon Appeal from the United States District Court for the

District of Alaska, Division No. 1.

HELLENTHAL & HELLENTHAL,
Juneau, Alaska;

LYONS & ORTON.
920 Alaska Building,

DONOHOE & DIMOND,
Valdez, Alaska;

SMITH, CHESTER & BROWN,
1212 American Bank Building,

Seattle, Washington,

Attorneys for Respondents.





No. 3360

Oltrrmt (Banvt of Appmla
Jnr ll|p Nuttli (Eirnttt

APPELLES' BRIEF

CHRISTIAN TJOSEVIG, ELI TJOSEVIG, ANDREW HAL-
VORSEN, GEORGE F. ROWE, TJOSEVIG-KENNECOTT
COPPER COMPANY, a Corporation, THE FIRST BANK
OF CORDOVA, a Corporation, and THE SCANDINA-
VIAN-AMERICAN BANK, a Corporation,

Apellants,

vs.

T. J. DONOHOE and EDMUND SMITH,

Appellees.

Upon Appeal from the United States District Court for the

District of Alaska, Division No. 1.

STATEMENT OF THE CASE
Respondents feel compelled to prepare and

write their brief before receiving a copy of Appel-

lants', because Appellants' counsel resides at Ju-

neau, Alaska, and Respondents' counsel who are

preparing this Brief reside in Seattle. Under the

rules of this Court, Respondents' counsel think they

may not have sufficient time in which to prepare

and write their Brief after receipt of Appellants'
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Brief. With the Court's indulgence, a statement of

the case will be recited in this Brief.

In the year 1911 there was an action to deter-

mine the title to the mining claims described in the

Complaint pending in the District Court for the

Third Division of the Territory of Alaska, wherein

Mis Tjosevig was plaintiff and Christian Tjosevig,

Eli Tjosevig and Andrew Halverson were defend-

ants, and Gust Djarf and Charles Garwood were

intervenors.

Respondents were then, and for a long time

prior thereto had been, engaged in the practice of

law at Valdez, Alaska.

Defendants in said action, being Appellants in

this action, employed Respondents to represent them

in said action and pursuant to such employment en-

tered into a contract with Respondents, wherein

they agreed to deed Respondents seven and one-half

per cent of Appellants' interests in the mining

claims described in the Complaint, for Respondents'

services in said action, which contract is set out ver-

batim as plaintiff's Exhibit A (Record 534). And

thereafter Appellants held said seven and one-half

per cent of said mining claims in trust for Respond-

ents.

The mining claims in controversy in said action

are substantially the same as described in Exhibit A,

supra.



Said action was tried by said Court on the 6tli

day of April, 1911, and a Decree was made and en-

tered therein (Record 539-542 inclusive), which

awarded undivided interests to the parties to said

action as follows: 2iy2-48ths to plaintiff; 211/2-

48ths to defendant Christian Tjosevig; l-48th to

each of said intervenors, and awarded three mining

claims, to-wit, Dagny, Marie, Carbonate Hill and

New York, except such portions thereof as may be

in conflict or overlap some of the other claims, to

Eli Tjosevig (Record 538-542 inclusive).

Within a few days after the entry of said De-

cree, the Appellants and Respondents entered into

an oral agreement whereby Appellants agreed to do

and perform all of the annual assessment work re-

quired by law on the interest which Respondents

had in said mining claims until a sale of the same

should be made, in consideration of which promise

Respondents agreed to use their best efforts in ob-

taining a purchaser or purchasers for all of said

mining claims and further agreed to prepare any

and all contracts and deeds which would be neces-

sary for the conveyance of said claims to any pros-

pective purchaser (Record 95, 96, 446 to 450 in-

clusive).

Respondents fully performed their part of said

oral contract in every respect, and believed at all

times until the trial of this action that Appellants



were performing and had performed their obliga-

tions under said contract (Record 491, 492, 450-

462).

On the 22nd day of February, 1915, AjDi^ellants

Christian Tjosevig and Eli Tjosevig published in

the "Chitina Leader" a Notice of Forfeiture, which

Notice was directed to Respondents, with others, for

the purpose of forfeiting the interest of Respond-

ents and others in and to said mining claims. Prior

to the publication of said Notice, said Christian

Tjosevig advised Respondents that such Notice

would apiDear in said newspaper, but to pay no at-

tention to the same as it was not the intention of the

Appellants to forfeit, or attempt to forfeit, the in-

terest of the Respondents in said mining claims

(Record 578-579).

On the 6th day of April, 1916, Appellants and

Nils Tjosevig entered into an Option Contract with

one George Francis Rowe, whereby they agreed to

convey to said Rowe all of said mining claims, for a

consideration of $150,000.00 in cash, and 5% of the

capital stock of the company or corporation there-

after to be formed by Rowe. Said Rowe paid

$3,000.00 on said purchase price to Appellants, and

thereafter abandoned his option and forfeited said

$3,000.00 to Appellants. Thereafter, and on the

6th day of June, 1916, Appellants entered into an

Option Contract with the Tjosevig-Kennecott Cop-



per Company whereby they agreed to convey to said

Copper Company all of their interest, as well as

the interest of Respondents, in said mining claims,

for a consideration of $117,000.00 and 125,000 shares

of the corporate stock of said Company (Record

549-556 inclusive).

The said Nils Tjosevig at the same time entered

into a similar contract with said Copper Company

to convey all of his interest in said mining claims

for a consideration of $58,000.00 and 10,000 shares

of the corporate stock of said Company. Contem-

poraneously with the execution of said contracts, the

Appellants and Nils Tjosevig executed a Deed con-

veying all of said mining claims to said Copper

Company (Record 556-559 inclusive), which Deed

was delivered to The First Bank of Cordova to be

held in escrow until the cash purchase price named

in said contracts was paid in full, and said bank

became and continued thereafter to be the trustee

and agent of Appellants.

The said final cash payment under said con-

tract was made into said bank to the credit of Ap-

pellants on the 17th day of January, 1917, and said

Deed was immediately thereafter delivered to said

Copper Company (Record 402-403).

The corporate stock provided for in said con-

tract was not delivered to Appellants on account

of suits pending against Appellants over the title



to said mining claims (Record 147-149 inclusive).

During all of the time since the execution of

said contract, between Resijondents and Appellants,

dated January 12, 1911 (Record 18-21 inclusive),

Appellant Christian Tjosevig represented the other

two Appellants in all matters concerning said min-

ing claims and was at all times fully empowered by

said other Appellants to do anything with reference

to said mining claims or the disposition thereof as

fully as if he were the owner of the interests of said

other Appellants (Record 25, 98, 100).

Thereafter and after the commencement of this

action the Trial Court issued a Restraining Order

enjoining and restraining Ajopellants from with-

drawing any of the funds from the said bank, pend-

ing the determination of this action (Record 586-

588).

Thereafter Appellants applied to said Court to

modify said Restraining Order so as to permit Ap-

pellants to withdraw from said bank all of said

funds except the sum of $12,000.00 and contended

before said Court that the said $12,000.00 would be

sufficient to satisfy whatever judgment Respondents

could recover against Appellants in this action.

Pursuant to said showing made by Appellants,

said Court modified said Restraining Order so as to

release from said Injunctional Order all of said

funds in said bank except the sum of $17,000.00



(Record 589-591 inclusive).

After a hearing and trial of this action, the

Court awarded Respondents a decree against Appel-

lants for the sum of $8,775.00 (being 71/2% of said

$117,000.00), together with interest at the rate of

8% per annum from December 1st, 1916, and iy2%

of the corporate stock which said Appellants were to

receive under and by virtue of said contract with

said Copper Company (Decree-Record 684-686 in-

clusive).

ARGUMENT.

Appellants admit (Record 31) the existence

and validity of the contract (Record 18-21 inclu-

sive) between Appellants and Respondents, dated

January 12, 1911, and that by virtue of such con-

tract Respondents became the owners of 7%% of all

of the interest of said Appellants in the mining

claims described in the Amended and Sui)plemental

Complaint. The issues involved in the controversy

in this action can therefore be grouped and dis-

cussed under the following heads:

1. Did Appellants and Respondents, in April,

1911, enter into an oral agreement whereby Appel-

lants agreed to do the Respondents' portion of the

annual assessment work on the mining claims de-

scribed in the Amended and Supplemental Com-

plaint until a sale of said property could be made
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in consideration of the Respondents exerting their

best e:fforts to find a purchaser for said mining

claims and to prepare all necessary papers for the

transfer of such property in case they secured a

purchaser, and did Respondents perform their obli-

gations under said agreement ?

2. Did the Respondents lose their interest in

said mining claims by the attempt of the Appellants

to forfeit such interest under the proceedings which

they prosecuted under and by virtue of Section 2324

R.S. U.S.I

8. Did Appellants convey the interest of Re-

spondents in and to said mining claims to the Tjose-

vig-Kennecott Copper Company?

4. What portion of said $117,000.00 and said

125,000 shares of the capital stock of said Tiosevig-

Kennecott Copper Company (the consideration of

the sale of Appellants' and Respondents' interests

in said mining claims) belongs to Respondents?

We submit that the evidence in the record

conclusively shows that there was an oral agree-

ment entered into between Appellants and Respond-

ents that the former would perform all of the Let-

ter's portion of the assessment work on the mining

claims held by Appellants, in consideration of the

Respondents exerting their best efforts to secure

a purchaser for the property, and to prepare all

papers necessary to effect a transfer of said projj-



erty in case a purchaser were secured. We further

contend that the evidence satisfactorily shows the

performance by the Respondents of their obliga-

tions under such agreement. Resj^ondent Smith

(Record 95-96 and 119) testified that such an agree-

ment was entered into between Appellants and Re-

spondents in April, 1911, shortly after the entry of

the decree in the cause of Nils Tjosevig et al.,

vs. Christian Tjosevig et al., supra. The same

witness further testified (Record 95, 96, and

119) that Respondents performed their part of

such agreement. Respondent Donohoe testified to

the existence of such an agreement, and also testi-

fied in detail the work done by him in compliance

with such agreement (Record 447-449, 450-462).

Respondent Smith left Alaska in the spring of

1912, but before leaving he arranged with Respond-

ent Donohoe to do all of the work required of Re-

spondents under said agreement (Record 454).

On December 19th, 1914, A]:>pellant Christian

Tjosevig wrote a letter to Mr. Anthony Dimond at

Valdez, Alaska, a law partner of Respondent Dono-

hoe (Record 578-579), the postscript of which letter

is as follows:

''Tell T. J. Donohoe that if he sees his name in

the pa])er among a bunch that I am going to adver-
tise out after the first of the year not to get alarmed
but say nothing about that, as the others may not get
wise. This will be in the 'Chitina Leader' of course.

That will straighten things up a little better for
me."
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It is obvious that Appellant Tjosevig was cogni-

zant of the existence of such an agreement at the

time he wrote such letter; otherwise he was en-

deavoring to lull Respondents into a sense of se-

curity and cause them to take no steps to protect

themselves against his attempt to forfeit their in-

terest in the property. Appellant Tjosevig admits

that he never made any demand on either of the

Respondents to reimburse him for expenditures he

had made, or pay him for any work he had done in

the performance of their portion of the annual as-

sessment work (Record 319).

Respondents contend that they did not lose

their interest in said mining claims by the attempt

on the part of the Appellants to forfeit said interest

by virtue of the proceedings prosecuted by said

Appellants under Section 2324 R. S. U. S., for the

following reasons, to-wit:

(a) Appellants failed to do, or cause to be done,

the annual assessment work required by law on the

mining claims during the years 1913-1914.

(b) Appellants were not co-owners in all of

said mining claims and said mining claims were

not contiguous.

(c) The alleged Notice of Forfeiture published

by Appellants does not conform to the requirements

of Section 2324 R. S. U. S.

(d) There is no evidence in the record that said
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Notice of Forfeiture was printed in a newspaper

piiblishecl nearest the claims.

The evidence not only does not show that the

Appellants performed the assessment work required

by law on said mining claims in the years 1918-1914,

but it does show conclusiveh^ their complete failure

to^perform such assessment work. Appellant Chris-

tian Tjosevig, who at all times dominated and con-

trolled the other Appellants, and who was the only

one of the Appellants who exercised rights of own-

ership and domination over said property, testified

(Record 347-351) that he did not know the amount

of work that was performed during the years 1913-

1914 on said mining claims, and did not know on

what claims such work was done. Neither he nor

the other Appellants nor any witness testified as to

the performance of any work being done on several

of the mining claims and there is no evidence that

any of the work done by the Appellants, or caused

to be done by them, on any of the mining claims,

tended in any manner towards the development of

any of the other mining claims, nor does the evi-

dence show that there was sufficient work done dur-

ing the years 1913-1914 on any claim.

Before any co-owner has the right to forfeit

the interest of another co-owner in a mining claim

and invest the latter 's interest in himself, he must

do, or cause to be done, the assessment work re-



12

quired by law and the burden is upon the party

seeking advantage of the forfeiture proceedings to

prove that he has done or caused to be done all of

the annual assessment work required by law for the

year for which he claims the right of forfeiture on

account of the failure of his co-owner to perform

his portion of the assessment work.

Section 2324, B. S. U. S.

Lindley on Mines, 3rd Ed., Sec. 646.

Saunders et al. v. Mackey, 6 Pac. 361.

Turner v. Sawyer, 150 U. S. 578.

Jackson v. Rohy, 109 U. S. 440.

Chambers v. Harrington, 111 U. S. 350.

Costigan on Mines, pp. 293-294.

Delmoe v. Long, 35 Montana 139 ; 88 Pac. 778.

Golden and Chord, Lode Claims, 31 L. D. 178.

I7i re Squires, 40 L. D. 542.

That the co-owner cannot divest his delinquent

co-owner of his title under Section 2324, unless he

has performed the work or caused the same to be

done, appears so obvious and self-evident that citing

authorities in support of the same seems superflu-

ous.

It is conceded by the Appellants that they were

not co-owners in all of the mining claims described

in the Notice of Forfeiture. The interest of the

Appellants Christian Tjosevig and Eli Tjosevig in

all of the mining claims except the consolidated
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placer mining- claims and the Contact lode claim

was settled by the Decree of the District Court for

the Third Division of the Territory of Alaska, In

re Tjosevig v. Tjosevig et (d. (Record 539-542),

which Decree awarded Christian Tjosevig 21i4-48th

interest in and to all the mining claims described

therein, except Dagiiy Marie, Carbonate Hill and

New York lode claims, and the Appellant Eli Tjose-

vig was decreed to be the owner of the latter three

claims, but she was not decreed to be the owner of

any interest in any of the other mining claims. Ap-

pellant Halvorsen claims to have acquired, subse-

quent to the entry of said Decree, 3-48th interest in

all of the mining claims described in the Decree

except Dagny Marie, Carbonate Hill and New York

lode claims. The Respondents contend that Halvor-

sen never acquired any interest in any of the min-

ing claims and that Christian Tjosevig was the real

owner of the 3-48ths interest which formerly be-

longed to Hazelet, Ekemo and Holman but that mat-

ter will be discussed later in this Brief. It is ap-

parent, therefore, that the Appellants and Resjoond-

ents were not co-owners in all of the mining claims

described in the Notice of Forfeiture, and therefore

the Appellants were powerless to invoke the for-

feiture statute. Nor is there any evidence in the

Record to show that the mining claims described in

the Notice of Forfeiture constituted one continuous
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group of claims.

The Resi)ondents were not co-owners with any

of the Appellants because they held no interest in

the legal title, and one is not a co-owner under

Section 2324 R. S. U. S. unless he owns a portion

of the legal title.

Turner v. Sawyer, 150 U. S. 578.

Bye V. Crary, 85 Pac. 1038; 208 U. S. 515.

Royston v. Miller, 16 Fed. 50.

"The work performed or improvements made
must manifestly tend to the development of all of

the claims in the group. The burden of proof is

on the owner to show that the work done or im-
provement made does, as a matter of fact, tend to

the develo])ment of the property as a whole, and
that such work is a part of the general scheme of

improvement. '

'

2 Lindley on Mines (3rd Ed.), Sec, 630, p.

1554.

Haynes v. Briscoe, 61 Pac. 156.

Costigan on Mines, p. 295.

Chamhers v. Harrington, 111 U. S. 350.

Morgan v. Myers, 113 Pac. 153.

Jackson v. Rohy, 109 U. S. 440.

Appellants now contended, and apparently for

the purpose of avoiding their responsibility as trus-

tees, that the contract of January 12th, 1911, (Ex-

hibit A, Record 534-537), was and is a deed, and

therefore Appellants and Respondents were at the

time of the attempt to forfeit Respondents' inter-
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est, co-ownei's of the mining claims described in the

Amended and Supplemental Complaint.

Respondents contend that said contract is not

and was not intended as a deed, except in case of

refusal or inability of Appellants to give a deed.

No such condition is shown to exist. This contract

between Appellants and Respondents is and was

understood and intended by all of the parties as a

contract of employment between attorneys and cli-

ents, and from Appellants' conduct in this case, in

relation to this property as shown by the entire

record herein, the existence of such a contract was

a necessary precaution for the protection of the

rights of Respondents.

The alleged Notice of Forfeiture is obviously

fatally defective in many particulars. Section 2324

R. S. U. S. jDrovides among other things:

"Upon the failure of any one of several co-

owners to contribute his joroportion of the expendi-

tures required hereby, the co-owners who have per-

formed the labor or made the improvements may at

the expiration of the year, give such delinquent co-

owner personal notice in writing, or notice by pub-
lication, in the newspaper published nearest the

claim, for at least once a week for ninety days, and
if at the exi:)iration of ninety days, after such notice

in writing or by publication such delinquent should
fail or refuse to contribute his projoortion of the

expenditure required by this section, his interest

in the claim shall become the property of his co-

owners who have made required expenditures."

The alleged Notice of Forfeiture (Record 36-
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38) fails to show that the required amotmt of work

atnd labor was performed upon the mining claims de-

«ie^ibed therein for the years 1913-1914: in fact, it

afBrmatrrelT appears frt^m said Notice that Appel-

lants onhr did or caused to be done 1660.00 worth

of work and labor on 26 TnrnTng claims, for the years

1913-1914. e^qnalling S330.00 annually.

"To entitle a part owner of a mining claim to

forfeit the interest of another part owner, under
^--. Stat- Xo 2-^-24 iComr^. St. 1913. Sec. 4620).
'^z " "' "^'"

' '^ worth of assessment work to
^' .: annually until patented, and
provides that, ii any part owner shall fail or refuse
^

*
-

'

^~' ''" "*
"r/ = ^ ^ - ^ - -Qon, his interest may. on

I.
"

: - - . .- co-owners 'who have made
the re»3Tiireti expenditures*, it must appear that the
.— 'iznin-z the forfeiture has done the requisite

i. . " of work to protect the title to the claim.''

Pt ;• '" al. V. Thomf^on. '223 Fed. 635.

E f. Briscoe, 67 Pac, 157.

The Notice of Forfeiture is further defective

in its recital of the interest which Respondents then

owned in the following mining claims, to-wit : Tjose-

vig No. L to No. 15. inclusive: Norway No. 2: Ne-

braska and Charlotte. Since it is admitted by Ap-

pellants that Respondents owned at that time

T^^-lOOths of 211^2-l^ths of said last-mentioned min-

ing claims, ^ereas said Notice defines their inter-

est as 1.6^ of a l-i8th interest.

Said Notice of Forfeiture is also defective in

failing to i=tate that the required amount of annual
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assessment work was done for said yeai*s on each

claim described in the Xotice. and no excuse or rea-

son is assigned in said Notice for the failure so to

state.

Haipies V. Briscoe, 67 Pac. 157.

Golden and Chord Lode Claims, 31 L. D. 178.

Be Squires, 40 L. D. 542.

One iTile for the performance of the assessment

work or representation work or improvements seems

to thave been unifoimly adopted and followed by the

Courts and the Land Department: that is. that

$100.00 worth of work or labor or improvements

must be done or placed on the claim, or if done or

placed outside of such claim it should clearly appear

how and in what way such labor or improvements

benefit the claim in question or aid in extracting

ore therefrom.

Hai/nes i\ Briscoe, 67 Pac. 157.

Costigan on Mines, pp 278-280.

Smelting v. Kemp, 104 U. S. 636.

Lindleg on Mines (3rd Ed.). Sec. 629-630.

Notice of Forfeiture, in addition to stating

where and how the work was performed, should also

give the amount chargeable against each claim, for

the reason that the delinquent may wish to abandon

his interest in some of the claims and pay on those

he wishes to retain. This could not be done where

he is charged with the lump sum coveiing 24 claims,
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and especially is this true where his interest is not

the same in each of the claims, as shown by the

record in this case.

Haynes v. Briscoe, 67 Pac. 157.

Respondents contend that said Notice of For-

feiture is void because there is no evidence in the

record that said Notice was personally served on the

Respondents or either of them; nor is there any

evidence to show that the same appeared in a news-

paper published nearest the claims, as is required

by Section 2324 R. S. U. S., supra. It is incumbent

upon the Appellants to assume the burden of proof

on that proposition and establish to the satisfac-

tion of the Court that the newspaper in which the

Notice was printed was the newspaper published

nearest the claims.

Haynes v. Briscoe, 67 Pac. 157.

Bertell v. Swift, 17 L. D. 558.

Pihes Peak et al. Lodes, 34 L. D. 281.

Section 2324 R. S. U. S. is a forfeiture statute

and should be strictly construed against a party

claiming title under it.

Turner v. Sawyer, 150 U. S. 578.

2 Lindley (3rd Ed.), Sec. 646, p. 1622.

It is admitted by the Appellants that they held

the legal title of the 7%% which Respondents owned

in all of the Appellants' interest in said mining

claims in trust for Respondents. Their attempt,
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therefore, to forfeit the interest of their cestui que

trustent is an anomalous proceeding. Appellants, as

such trustees, were bound to exercise the utmost

good faith, and the burden is on them to show, when

this good faith is questioned, that they at all times

sought to i^rotect the interests of their cestui que

trustent. If Appellants did not wish to continue the

trust relationship between themselves and the Re-

spondents, they could have easily terminated such

relationship by deeding the legal title to the Re-

spondents, the equitable interest of which was ac-

quired by Respondents by virtue of their contract

with Appellants (Record 534-537).

39 Cijc. 296-300.

2 Pomeroy's Equity Jurisprudence, Sec. 958.

3 Pomeroy's Equity Jurisprudence, Sec.

1075-1078.

Appellants could not invoke the forfeiture pro-

vision of Section 2324, R. S. U. S. against these

Respondents in any event, for the reason that Ap-

pellants were trustees for Respondents; they had

persuaded Respondents not to insist upon the deed

as provided in their contract (Record 95, 96, 97, 109,

447-450), and not to place the evidence of their in-

terest in said mining claims of record (Record 95,

96, 97, 109, 447-450), and had promised and agreed

to perform and were paid for performing Respond-

ents' share of the assessment work on said mining
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claims. Every principle of equity and good con-

science required them to j^rotect and defend the

rights and interests of the Respondents in said

pioperty during the existence of such ti'ust rela-

tion; and especially not to do any act inimical to

the rights and interests of Respondents. The at-

tempt of Appellants under such circumstances to

forfeit the interests of Respondents under said stat-

ute was in bad faith and in violation of said trust,

and void as to these Respondents.

Pomeroy's Equity (3rd Ed.), Sees. 951-958-

1075-1077-1078.

39 Cyc, 296-300.

Copper & Gold Compcmy v. Law, 132 Pac.

521.

Instead of exercising good faith towards their

cestui que trustent, they attempted to deprive them

of their interest in the property by first persuading

them to permit Appellants to remain such trustees,

for when Respondents demanded a deed for their

interest in the property, Appellants requested them

not to record their contract and not to insist on a

deed from Appellants, as Appellants stated they

were afraid that if a deed were given to Respond-

ents, the latter might convey their interest to per-

sons unfriendly to Appellants (Record 95-96; 119;

447-450) ; and, secondly. Appellants attempted to de-

ceive and did deceive Respondents by falsely pre-
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tending- to Respondents that the forfeiture proceed-

ings were not intended to apply to Respondents.

Such deception is apparent from the postscript to

the letter of Chiistian Tjosevig to Anthony Dimond

(Record 578-579).

Appellants contend that by their contract with

and deed to the Tjosevig-Kennecott Copper Com-

pany, they conveyed only all of their right, title and

interest to the property described in those instru-

ments, but the contract between Appellants and Nils

Tjosevig with Francis Rowe recites (Record 543-

547) that the interest to be conveyed under said con-

tract was the entire title to all of the mining claims

described therein (Record 549).

It is admitted that the whole legal title was in

the Appellants and Nils Tjosevig. The contract be-

tween the AjDpellants and the Tjosevig-Kennecott

Copper Company, it is true, provided for the con-

veyance of all of the Appellants' title to the min-

ing claims described therein, and the reason why

said contract did not provide for the conveyance

of the entire title was because Nils Tjosevig had

executed a separate contract with said Copper Com-

pany providing for the conveyance to said Company

of all of his interest in said mining claims. There

is nothing in the record to show that the ownership

of the legal title was in any way changed between

the date of the first contract and the date of the
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second contract. The deed of the Appellants and

Nils Tjosevig to the Kennecott Copper Company

conveyed all of the interest of all of the Appel-

lants and Nils Tjosevig to all of the properties de-

scribed in the deed, and Appellants and Nils Tjose-

vig were then the owners of all of the legal title to

said properties. Christian Tjosevig stated in a

conversation with Eowe at the time of the execu-

tion of the contract between Appellants and Nils

Tjosevig and Rowe, that they and Nils Tjosevig

were the owners of the entire legal title to said

properties (Record 131-135). Such conversation

with Rowe was had prior to and at the time of

the execution of said contract. Appellant Chris-

tian Tjosevig subsequently, in a conversation with

the witnesses Gazzam and McDougall, stated that

the entire title had been conveyed by Appellants

and Nils Tjosevig, to the Copper Company (Rec-

ord 145-158-159).

How can the Appellants claim in one breath

that they had succeeded in acquiring the title of

Respondents by the forfeiture proceedings, and in

the next breath contend that they did not intend to

convey such interest to the Copper Company? The

Respondents held an equitable interest in the min-

ing claims by virtue of their contract with the Ap-

pellants. The Appellants held the legal title of

such equitable interest of the Respondents, and is
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it possible that the Appellants could convey all of

the legal title to the Copper Company, and not con-

vey the legal title which they were holding for the

Respondents f The contention of the Appellants in

that respect is obviously untenable. The Appellants

delivered the possession of all of the mining claims

to the Copper Company, and advised the agents of

said Company that the claims of any interest in the

mining claims by the Respondents were false and

fictitious. A quit claim is equally as effectual in

the conveying of real property as a bargain and sale

or warranty deed.

Compiled Latvs of the Territory of Alaska,

Sec. 501.

Baker v. Woodland, 6 Pac. 173.

Brown v. Jackson, 3 Wheaton, 449.

Molle V. Sherwood, 148 U. S. 21.

Respondents insist that they are entitled to

71/2% of the $117,000 and 71/2% of the 125,000

shares of stock which was the consideration re-

ceived by Appellants for the claims sold to the

Tjosevig-Kennecott Copper Company. Respond-

ents are entitled, under and by virtue of their con-

tract with Appellants (Record 534-537), to 7V2%
of 25i^-48ths of the proceeds of the sale of all of the

mining claims described in said contract, except the

Dagny Marie, Carbonate Hill and New York, and

are entitled to 71/2% of the proceeds of the sale of
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the latter three claims, for the following reasons:

The decree of the District Court of the Territory of

Alaska In re Tjosevig v. Tjosevig et al. (Record

538-542) awarded Appellant Christian Tjosevig

21V2-48ths of all of the claims described in said con-

tract except the Dagny Marie, Carbonate Hill and

New York, and said decree awarded to Eli Tjosevig

the entire title to the latter three claims, and Chris-

tian Tjosevig stated to Respondents prior to the

execution of said contract between Appellants and

Respondents that he (Tjosevig) was the owner of an

additional 3-48ths interest in all of the mining

claims described in said contract except the Dagny

Marie, Carbonate Hill and New York, which 3-48ths

interest had formerly belonged to Hazelet, Ekemo

and Holman (Record 426-427).

Appellant Christian Tjosevig also stated to Re-

spondents, prior to the execution of said contract,

that he was the owner of one-half of the 2-48ths

which Djarf and Garwood formerly owned in all of

said claims mentioned in said contract except Dagny

Marie, Carbonate Hill and New York, because, as

he stated, he had located said interest for said par-

ties, and was entitled to and was the owner of one-

half of their said interests (Record 444-445).

Said contract was entered into by Respondents

after Appellants had stated to them what interest

they and each of them owned in all of said claims
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mentioned in said contract, and was entered into

with the understanding upon the part of the Re-

spondents that they were to have 71/2% of the inter-

est which Appellants owned or claimed in and to the

mining claims described in the contract, even tho

such claims were not in controversy in the action

of Tjosevig v. Tjosevig et al., supra.

The testimony of Respondents regarding the

representations made to them prior to the execution

of said contract, by the Appellant Christian Tjose-

vig, and in the presence of Appellants Andrew Hal-

vorsen, and Eli Tjosevig, is not denied. The Appel-

lants will not be heard in a Court of Equity to dis-

pute the representations that they made to Re-

spondents at the time of and prior to the execution

of said contract, when the uncontradicted evidence

shows that Respondents relied on and believed such

representations when they signed said contract.

It is true that Appellant Halvorsen testified

that he was the owner of the 3-48th interest for-

merly owned by Hazelet, Ekemo and Holman, by

virtue of an alleged conveyance executed in his fa-

vor by Appellant Tjosevig as attorney in fact for

the three parties last mentioned, but Halvorsen was

present when Appellant Tjosevig represented him-

self to be the owner of said interest to Respondents

prior to and at the time of the execution of said

contract, and at that time failed to assert any own-
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entered into said contract with the understanding

that Appellant Christian Tjosevig was the owner of

said interest at the time of the execution of said

contract, and that said interests were subject to said

contract. Halvorsen was also present at the time

that Appellant Tjosevig counselled with Respondent

Smith and asked the latter if he (Tjosevig), being

the owner of said interest in said claims and having

power of attorney from the owners of the legal title

thereof, could not execute a deed conveying said

interest to himself individually (Record 426-427).

The testimony of Respondent Smith on that

question is not denied. Halvorsen knew, therefore,

that Respondents entered into said contract with the

distinct understanding that said interests were at

that time owned by Appellant Tjosevig. He is now

estopped from asserting title to said interest in said

mining claims, for he well knew that such convey-

ance to him by his co-Appellant, Tjosevig, was a

mere scheme and plan to defraud Respondents out

of their right and title to 7Vi)% of such interest in

said mining claims.

16 Cyc, 724, 791-792.

Appellant Halvorsen signed said contract. Ex-

hibit A, supra, with full knowledge that Appellant

Tjosevig had represented to Respondents that he,

Tjosevig, was the owner of said 3-48ths interest,
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and that Respondents relied on such representations

and acted on them and signed said contract believing

such representations to be true. He is therefore

now estopped from setting up any after acquired

title to said interest against the rights of Respond-

ents under said contract.

Weber v. Laidler, 26 Wn. 144.

Gough V. Center, 57 Wn. 548.

Pring v. Swarm, 157 N. W. 734.

Hagersick v. Castor, 73 N. W. 932.

Van Rensselaer v. Kearney, 11 Howard, 297

;

13 L. Ed. 703.

Tully V. Taylor, 94 A. 572.

Appellants received the entire cash considera-

tion of $117,000.00 for their own interest, and the

interest of Respondents, in all of said mining claims,

and they admit in their Answer that *' there is no

way of determining or of ascertaining what part

the plaintiffs are entitled to or the portion of said

money the plaintiffs are entitled to, or what their

proportion should be" (Record 55). Respondents

concur with the Appellants in their assertion that

on account of the fact that the Appellants mingled

the trust funds with their own funds it is impos-

sible for the Court to ascertain or determine what

portion of said consideration was given for each

mining claim or for any interest therein. When a

party commingles his own property with the 2)rop-
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erty of another and particularly with the property

of a cestui que trust, in case it is impossible to de-

termine just what portion belongs to his cestui que

trust, the Court will award even the entire fund to

the cestui que trust unless it appears that the cestui

que trust was entitled to only a certain percentage

of the entire fund.

3 Pomeroy Equity Jurisprudence (3rd Ed.),

Sec. 1076.

"When a trustee so mingles the trust fund or

property with his own, or so invests it in property

together with his own, that the trust fund or prop-

erty cannot be separated or the amount of each

ascertained, the whole mixed fund or property be-

comes subject to the trust."

39 Cyc. 538.

In this case the Resi^ondents are entitled to

7%% of all of the money received by the Appellants

for all of the interests of the mining claims de-

scribed in the contract between Appellants and Re-

spondents, and since the Appellants included other

interests with the mining claims described in said

contract, and sold the whole for a lump sum, and

are now unable to say what portion of the whole

consideration should be apportioned as the purchase

price of the other mining claims or interests not

described in the contract, a Court of Equity will

force them to pay to their cestui que trustent 7^%
of the entire consideration.

The remaining l-48th interest belonging to
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Djai'f and Garwood, wliicli was not claimed to be

owned by Appellants at the time they entered into

said contract with Respondents, would not be sub-

ject to Respondents' equity in said mining claims

by reason of said contract, were it not for the fact

that Appellants pretended to be the owners of said

remaining l-48th interest of Djarf and Garwood

at the time they sold all of the property to the Cop-

per Company, and are now unable to state what por-

tion of said fund should be apportioned to said re-

maining interest of Djarf and Garwood, because

Djarf and Garwood did not own a l-48th interest

in all of the claims covered by said contract, as

they had no interest in the Dagny Marie, Carbonate

Hill and New York. The same principle should be

applied, and was applied, by the Trial Court in de-

termining the interest of Respondents in the Brown

and Lyons interest in said mining claims. There

is no evidence in the record that Brown and Lyons

ever had any interest in said mining claims, but

the alleged claim on the part of Appellants that

Brown and Lyons had an interest in some of the

mining claims sold is merely a device on the jDart

of the Appellants to reduce the interest which the

Court should award Respondents in the sum re-

ceived for said mining claims. If Brown and Lyons

had any interest in the mining claims sold to the

Copper Company, or any interest in the considera-
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tion paid therefor by said Company, such interest

should be subtracted from the portion of the con-

sideration which Nils Tjosevig received for his in-

terest in said mining claims (Record 399-400).

In the Trial Court's opinion (Record 640) the

following language appears:

*' (a) As to Brown and Lyons, they are not men-
tioned in the decree as having any interest and 1

can find no specific and direct evidence that they

ever acquired a 1-lOth interest; yet Brown and
Lyons appear to have been attorneys for the broth-

er, Nils Tjosevig, and it is possible that some inter-

est was acquired as compensation for services ren-

dered to him."

The Court in its opinion (Record 642) further

said:

"(b) As to the 2-48ths interest of Djarf and
Garwood: the decree awards them this interest but
Donohoe testified at the time of making the contract,

Tjosevig told him that he owned a one-half of this

2-48ths by virtue of an arrangement made at or

about the time he 'located Djarf and Garwood in'.

Such an arrangement is not unusual among
locators, if it had been made, Tjosevig 's half of this

2-48ths is subject to the contract. If it had not
been made but if, notwithstanding, Tjosevig made
such a statement to Donohoe, he is estopped from
now claiming to the contrary. I believe from the
evidence that the statement was made. Presumably
then, the other 1-2, or l-48ths, was still owned by
Djarf and Garwood.

What has been said, then, about the Brown and
Lj^ons interest applies with equal force to one-half
of the Djarf and Garwood 2-48ths, that is to say,

whether Tjosevig had or had not the right to dis-

pose of this l-48th, the fact remains that he did
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dispose of it, and that it was a component part

of the property, for which he received the fund

which is the bone of contention here."

The Trial Court, in its opinion, also holds that

the Holman, Ekemo and Hazelet interests were

owned or claimed to be owned by Appellant Chris-

tian Tjosevig at the time of the execution of the

contract with Respond(.'nts, and Appellants are now

estopped fiom denying such ownership (Record

645-646).

The Court further, in its opinion (Record 646),

says:

"At the end of the litigation, then, Mrs. Tjose-

vig owned the whole interest in Dagny Marie, and
Tjosevig owned 25V2-48ths interest in the other

claims mentioned in the decree, being his original

21i/4-48ths plus the 3-48ths not mentioned in the

decree, plus one-half of the 2-48ths of the Djarf and
Garwood's interests.

The Dagny Marie and this 25V2-48ths, plus the

1-lOtli interest of Brown and Lyons, and plus the
l-48th still remaining in Djarf and Garwood, of the
claims mentioned in the contract and j^lus certain

other claims not mentioned in the contract, were
sold by the defendants to the Tjosevig-Kennecott
Copper Company" (Record 646).

The Court, in its opinion (Record 651), further

says:

"If Brown and Lyons and Djarf and Garwood
had any interest at all it was an interest in those

claims only in which the advertisement purports
that they have an interest, viz: Tjosevig No. 1, to

No. 15, inclusive, Norway No. 2, Nebraska and
Charlotte. These interests became the individual,

i. e., non-trust, impressed property of Tjosevig.
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He, with the knowledge and consent of Eli Tjosevig

and Halvorsen, (Par. 10, Amended and Supple-

mental Complaint—imdenied) combines his indi-

vidual interests in some claims, with trust impressed

interests in said claims, and with other claims which

are his individual property and with still other

property in which he has absolutely no interest

(i. e., Dagny Marie), and sells the combination for

$120,000.00, and fails to sustain the burden of show-
ing how much he got for each kind of property sold.

{Cyc. 39, supra.)

The case stands, therefore, as if the price paid

was i^aid entirely for the claims which are impressed
with the trust. Donohoe and Smith are entitled to

71/2% of the whole amount paid, to-wit, the $3,000.00

which had been forfeited under the option of April

6, 1916, and of $117,000.00 received from the Tjose-

vig-Kennecott Copper Company. It is not neces-

sary, then, or pertinent to determine whether or not
plaintiffs' 7^/2% interest is to be taken out of only
those claims mentioned in the contract or is to come
out of the Tjosevig group of claims, whatever the

claims are which comprise that group."

In any event, however, the two claims, to-wit,

the Consolidated placer claim and the Contact lode

claim, which are the only two claims included in

the group sold in which Respondents had no inter-

est under the contract, are of little or no value; in

fact, the witness Seagraves, a competent mining en-

gineer, testified that the contact lode claim was of

no value whatever (Record 503), and he further

testified that the consolidated placer is merely a

convenience location, and has no value for its min-

eral content whatever (Record 503). The Trial

Court, who heard the testimony and saw the wit-
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nesses, says:

"Seagraves, a mining engineer of twenty years'

experience, for five years of which time he was
superintendent of the famous Kennecott mine, and
who at the time of testifying was the consulting
engineer of the Tjosevig-Kennecott Company, which
bought the claims involved in this suit, testifies

that he made a complete examination for the com-
pany, with a view of directing their operations in

the development of the x>roperty and that ' I consider
the contact lode of absolutely no value'. He ap-
pears to be an eminently qualified, careful, thought-
ful and conservative witness. He was not shaken
on Cross-examination and he is not interested in

the result of this suit." (Record 647-648).

Appellant Halvorsen makes the extraordinary

claim that the fund impounded in The First Bank

of Cordova by the Restraining Order in this suit,

belongs to him, because he says he was the owner

immediately prior to the sale to the Copper Com-

pany of 3-48ths interest of nearly all of the mining

claims so sold, but it is manifest that his claim to

the fund is not tenable for two reasons:

1. He was present when the conversation oc-

curred between Respondents and Appellant Tjose-

vig with reference to the ownership of said 3-48ths

interest, which conversation was had immediately

prior to the execution of the contract between Ap-

pellants and Respondents (Recordf44-45 and 426-

427), in which conversation Appellant Tjosevig stat-

ed that he was the owner of the 3-48ths interest

which had formerly belonged to Hazelet, Ekemo
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and Holman. The Respondents at that time were

interested in knowing just what interest Appellant

Tjosevig held in the claims then in controversy, and

said contract was entered into with the honest be-

lief on the part of Respondents that said interests

were owned by Appellant Tjosevig. Said Halvor-

sen therefore well knew, if he ever did subsequently

acquire said interest, that he purchased them sub-

ject to the interest which Respondents acquired un-

der and by virtue of said contract, and Halvorsen

is now estopped from denying Respondents' claim

in said interest. It is manifest from Tjosevig 's

conversation with Respondent Smith, with reference

to investing the legal title to said interests in him-

self, by virtue of a power of attorney from the

former owners, that the deed which he executed

conveying said interest to Halvorsen was a mere

device for the purpose of avoiding the bad appear-

ance which the record of the title would disclose if

Tjosevig had as such attorney in fact conveyed

such interest directly to himself. He was advised

by Respondent Smith that even tho he owned the

interest, his deed as attorney in fact from the for-

mer owners to himself would not make an attrac-

tive record (Record 426-427), and the testimony

of Respondents on that proposition is not denied.

2. Respondent Halvorsen, immediately after

the commencement of this suit and the issuance of
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the Kestrainiiig Order, joined with the other Ap-

pellants in an application to the Court for a re-

lease of all of the funds impounded in the bank

by the Restraining Order, except the sum of

$12,000.00, which they contended would be sufficient

to satisfy whatever judgment Respondents could re-

cover in this action. On such application the Court

released all of the $117,000.00 except the sum of

$17,000.00. Halvorsen therefore aided and abetted

the other Appellants in their scheme and plan to de-

fraud the Respondents by withdrawing all of the

funds from the bank except such sum as might sat-

isfy whatever judgment the Respondents could re-

cover and then after such application had been

granted, he seeks to consummate the fraud by claim-

ing the remainder of the fund which the Court held

in the bank hj a Restraining Order to satisfy what-

ever judgment the Respondents might recover in

this action (Record 619-621).

A Court of Equity will not seriously consider

Halvorsen 's claims under such circumstances. The

testimony of Appellants Tjosevig and Halvorsen to

the effect that Halvorsen was willing to and did

release all of his claim to the $100,000.00 which had

been withdrawn from the bank by the other Appel-

lants, and rely for his share on the fund which was

impounded by the Court for the purpose of satisfy-

ing whatever judgment the Respondents might re-
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cover in this action, is obviously false (Record

384-385).

The Trial Court, in its opinion (Record 632),

said:

"The demeanor on the stand—the manner of

testifying—of Tjosevig, his evasions, his exaggera-

tions, his violent temper, his quarrels with his broth-

er, and his manifest 'juggling' to the end that Hal-

vorsen, his brother-in-law, who seems not to be

over-bright, might be made to bear the loss and he

himself emerge unscathed (See heading 'Halvor-

sen's Interest' further on in this opinion) do not

commend him very highly. '

'

The litigation out of which this suit grew was

caused by a manifest attempt on the part of the

Appellant Tjosevig to defraud his brother Nils

Tjosevig out of the latter 's interest in certain of

the claims sold. This is apparent from the decree

of the Court in Tjosevig v. Tjosevig, et al. (Record

539-542). In said decree Appellant Eli Tjosevig,

wife of Appellant Christian Tjosevig, is declared to

be the owner of Dagny Marie, Carbonate Hill and

New York mining claims, except so far as any por-

tion thereof conflicts with or overlaps other mining

claims owned at that time by the Tjosevigs. It is

evident that those claims were located by Appellants

Tjosevig over claims that had theretofore been held

by Christian Tjosevig and Nils Tjosevig.

While the record does not disclose the entire

history of the life of Christian Tjosevig, there is

certainly sufficient in it to warrant the remarks of
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the Trial Judge as to his character and credibility.

After the decree had been entered in the cause of

Tjosevig v. Tjosevig, et al., he sought the life of his

brother by discharging a rifle at the latter, and

was prosecuted for attempted murder (Record 337).

He was also prosecuted for assault with a deadly

weapon (Record 307-308). His letter to Respond-

ent Donohoe's partner is sufficient in itself to show

the character of man he is. The postscript of that

letter indicates that he wished to lull Respondents

into a sense of security and to convince them that

he was not attempting to forfeit their interest in

the mining claims in controversy. But that is not

the only duplicity which is shown by that postscript.

The very statute under which he was seeking to gain

title required him to make public his proceedings

in order that those whose interests were sought to

be forfeited might protect their title by contribu-

tion, but in the postscrij^t of his letter to Dimond

he displays great anxiety to keep the proceedings a

secret so that the statutory period within which

such contributions could be made might expire be-

fore any of the parties interested in the proceedings

would learn of their existence, for he says

:

"Tell T. J. Donohoe that if he seess his name in

the paper among a bunch that I am going to adver-
tise out, after the first of the year, not to get

alarmed, but say nothing about that, as the others

may not get wise, this will be in the Chitina Leader
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of course. That will straighten things up a little

better for me." (Record 579.)

Was it not his evident purpose by the use of

that language to conceal from the interested parties

the fact that he was seeking to obtain their interest

in the mining claims by forfeiture proceedings

The only serious question of fact in this case,

to-wit, the question as to the existence of the oral

contract whereby the Appellants were to do the Re-

spondents' share of the annual assessment work on

the claims, and the latter, in consideration therefor,

were to endeavor to secure a purchaser for the min-

ing claims, and prepare whatever papers were neces-

sary to convey the property, was submitted to a jury

who, with the Court, heard the testimony of the

respective witnesses, and said jury answered the

question, as to whether or not there was such an

oral contract, in the affirmative, and the Court, altho,

under the law governing the trial of equitable

causes in the Territory of Alaska, was not bound by

the finding of the jury, unhesitatingly concurred in

such finding.

The Trial Court in its opinion held that the

Respondents were entitled to 71/2% of the $3,000.00,

which had been forfeited under the Rowe contract,

and of the $117,000.00 received from the Tjosevig-

Kennecott Copper Company, together with 7^/2%

of the 125,000 shares of the stock of the latter Com-
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pany (Record 651-652), and the Court, in its Find-

ings of Fact, found that Appellant Christian Tjose-

vig had received the $3,000.00 under the Rowe con-

tract, and $117,000.00 under the contract with the

Copper Company, but by oversight did not include

in its Findings of Fact that Respondents were en-

titled to 71/2% of the $3,000.00 received by Appel-

lants under the Rowe contract, nor did the Court

in its Decree award Respondents 71/0% of said

$3,000.00. The absence of such finding in the

Findings of Fact and Decree was manifestly an

oversight, and we submit that this Court has juris-

diction even without a cross appeal to correct what

is manifestly a clerical error on the part of the

trial judge.

Kelly V. McNann, 164 Fed. 369.

We therefore respectfully submit that the judg-

ment of the Trial Court should be affirmed with the

exception that this Court should enter its Decree

including in addition to what the Trial Judge

awarded Respondents by its Decree, an additional

sum of 71/2% of $3,000, the amount which the Trial

Court found Appellants received under the Rowe

contract.
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Respectfully submitted,

HELLENTHAL & HELLENTHAL,
Juneau, Alaska;

LYONS & ORTON,
920 Alaska Building,

Seattle, Washington;

DONOHOE & DIMOND,
Valdez, Alaska;

SMITH, CHESTER & BROWN,
1212 American Bank Building,

Seattle, Washington,

" " Attorneys for Respondents.


